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Holert v. University of Chicago, 1990; Mangla v. Brown University, 1998; Dinu v. President & Fellows of Harvard College, 1999; Bhandari v. Trustees of Columbia University, 2000; Schaer v. Brandeis University, 2000) . This is also true of academic catalogs (Green v. Howard University, 1967; Basch v. George Washington University, 1977) .
In a March 2000 case in Massachusetts (Schaer v. Brandeis University, 2000) the Supreme Judicial Court of Massachusetts held that, "Because the parties do not dispute the fact that a contractual relationship exists between Schaer and Brandeis, we assume, without deciding, that such a contractual relationship exists" (p. 3). This ruling was made since both Schaer and Brandeis relied upon statements made in the student handbook to infer that certain things were required of both parties in a disciplinary setting. Schaer used statements in the student handbook as his basis to file a suit against the University, suggesting that the institution had violated its contract with him when it allegedly failed to follow its own rules in a disciplinary hearing on charges against him of sexual assault. Brandeis used those same statements to indicate that it had, indeed, fulfilled its contractual requirements and had provided fundamental fairness. The court, in a three to two opinion, which also included two strongly worded dissents, agreed with the University.
In his dissent in Schaer, Judge Ireland, although disagreeing with the court' s decision, supported the concept that there was a contract between the student and the institution and that this contract was described in the student handbook. He indicated that, I would further state that such a contractual relationship is well established in Massachusetts (citations omitted) ("That the relationship between a university and its students has a strong, albeit flexible, contractual flavor is an idea pretty well accepted in modern case law . . .. So too, is the proposition that a student handbook . . . can be a source of the terms defining the reciprocal rights and obligations of a school and its students") and other jurisdictions (citations omitted). (p. 5) Handbooks and other similar campus publications have also grown in recent years to constitute means by which the institution seeks to meet some of its obligations to federal law by providing a mechanism in which to provide required educational and statistical information. These laws include the Drug Free Schools and Campuses Act (1989) , the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act (1990) , and the Family Educational Rights and Privacy Act (FERPA, 1974) , among others.
Many campuses use their student handbooks as documents through which these obligations can be met in relation to their students. Since student handbooks also often contain the code of student conduct and judicial system procedures for the institution, it is deemed appropriate by a number of commentators that the material noted above be published where it can be accessed and reviewed in context (Weeks and Davis, 1993; Kaplin and Lee, 1995; Stoner, 1998) .
Student Handbooks and Electronic Technology
The new electronic technology, which has become such a major force on many of our campuses today, has only begun to have an impact on the manner in which most colleges present their student handbooks to students (McDonald, 1998; Timm, 2000) . While it is true that technology has become a major factor on our campuses, it has also created a large number of challenges that institutions must face (Upcraft and Goldsmith, 2000) .
It is the opinion of this author, as a result of anecdotal information provided from colleague' s comments on several listservs as well as feedback from a national audience at a presentation in October 2000, that most institutions still provide hardcopy student handbooks to students. No published studies with generalizable data exist on this issue. Similarly, a small number of the less creative of those still simply view the student handbooks as "rulebooks" that need only lay out rudimentary sets of disciplinary rules and other information that is required by law. At other institutions student handbooks are used to provide calendars and day planners, information that is intended to provide a broad spectrum of means by which students may become more involved with their institution, and information that links the institution and their host community.
A growing number of institutions appear to be providing copies of their student handbooks as a link on their institutional website as well as in hardcopy format. Creative uses of electronic technology open up the possibilities to provide a great deal of information and interactions to a generation of "connected" students in ways never imagined before. It seems only a matter of time until student handbooks will regularly be provided online and through other electronic means such as in CD or DVD formats. These formats will be less expensive, especially at large institutions, and online versions are more easily and quickly revised to meet institutional and student needs. Recent legislation (Electronic Signatures in Global and National Commerce Act, 2000-hereafter Electronic Signatures Act) discussed later in this article appears to make it easier for institutions to provide communications such as students handbooks, Clery Act crime reports, and so forth to students and others in electronic formats and gain electronic signatures indicating receipt.
Despite the best intentions of college and university staff, the rapid pace of the introduction of new technology may cause increasing difficulties. Upcraft and Goldsmith indicate that "higher education has lagged behind many other sectors of society in the adoption of technology as an administrative, learning and communications tool" (2000, p. 216). They also posit that there is question about "the ability of higher education to meet the opportunities and challenges presented by technology" (p. 218). Upcraft and Goldsmith (2000) also provide a list of impacts that they believe technology will have on student affairs practice. In addition, another concern is that the speed of technological advancement has moved beyond the pace of legal and policy development and, thus, has slowed the swiftness with which we can take advantage of this technology. For instance, Gregory (2000, p. 2) has raised the questions listed in Table 1 . It is suggested that these are questions that should be answered as institutions move towards becoming paperless campuses and to providing student handbooks and other related documents to students and others by electronic means. 2.
If so, what challenges may arise with regard to the document as a contract between the student and the institution if the student has no, or limited, access to computer technology, and thus to the contractual documents and legally mandated information?
3. Does provision of access only to a "virtual" student handbook assume a level of computer use sophistication, which may not be the case for students at some institutions?
4. What about concerns for students who come from poor rural or urban environments where access and training were limited, senior citizens and adults from blue collar backgrounds who may be returning to college to get more technological training, and campuses on which funds are limited for general use computer centers?
5. Are there copyright issues that arise regarding online or other types of electronically produced student handbooks (i.e., students' ability to download graphics, athletic logos, and other material) that may not be a problem in hardcopy books?
6. What about hackers who may come in and disrupt the ability of the institution to make its handbook available?
7. Are there differences regarding what private v. public colleges and community v. four-year colleges must provide in order to meet contract law and other legal provisions?
It is beyond the scope of this article to address in detail either the issues raised by Upcraft and Goldsmith (2000) or the questions raised by Gregory (2000) . It should be indicated, however, that both authors address concern about students who do not possess either the technology or skills to compete with their peers and to garner information in the same way. Rather, this article focuses upon those issues regarding the need to meet student-institutional contractual requirements and fulfill federal mandates within the Drug Free Schools and Campuses Act, the Clery Act, and FERPA.
For a comprehensive review of the case law and other factors that have an overall impact on the use of electronic technology on campus, see "Internet Law: It' s Easier Than You Think" (McDonald, 1998) , "Computer Use and the Campus Community: Rights, Responsibilities, and Expectations" (Geffen, 1999) , and "Cyber Space: On-line and Out of Line" (McDonald, 2000) . These materials, each written by institutional legal counsel, provide guidance, which assists campuses to avoid pitfalls that may present themselves as the institutions move to offering online documents as part of the student-institution contract.
Other legal and policy issues related to technology are addressed by Bates (1999) , Hawke (2000) , and Van Duesen (2000).
Several online sites to which one may go to examine the use of electronic technology on campus include the homepage of the Association of University Technology Managers at http://www.autm.net/index_n4. html, the EDUCAUSE homepage at http://www.cause.org/, and the NACUA Section on Intellectual Property and Technology at http://www.nacua.org/sections/ipt.html.
Use of "Virtual" Handbooks to Meet Contractual Requirements and Federal Mandates Electronic Signatures in Global and National Commerce Act
In the summer of 2000 Congress passed and President Clinton signed into law the Electronic Signatures Act (2000) . The primary purpose of this act was to increase the ability of the United States and other international corporate entities to transact business and complete the approval and implementation of contracts through electronic means. The act is also seen as a method by which to facilitate business transactions on the World Wide Web (Canter, 2001 ).
The Electronic Signatures Act also serves to allow institutions to provide contractual material to students (e.g., handbooks, housing contracts) and allow students to electronically sign for and agree to the terms of these contracts (Sec. 101 a). In addition the Act may, at least in the future, allow institutions that wish to do so to fulfill their mandated federal requirements through electronic publication of handbooks and other documents without having to also provide hardcopy versions of those documents. While some institutions already have made the decision to provide student handbooks and other documents only in electronic form, it is the opinion of this author that such decisions are premature. This decision is premature since the Department of Education has not issued any regulations for FERPA, the Drug Free Campuses Act, or the Clery Act, which would allow institutions to assume that they may provide only electronic postings of materials in order to meet requirements of the acts. The regulations that deal with the Clery Act have specifically indicated that exclusive electronic publication with no "hardcopy" follow-up to notify students and others where they may be located is inappropriate (34 CFR 668.41 (e)(1), 1999).
Contractual Material
The Electronic Signatures Act allows many contractual transactions to be executed online. For institutions of higher education to be covered by the Act, they must be engaged in interstate commerce. Most institutions, with the possible exception of locally managed community or technical colleges, would meet this test (National League of Cities v. Usury, 1976; Frey v. United States, 1975; Garcia v. San Antonio Metropolitan Transit Authority, 1985) . Kaplin and Lee also indicate in The Law of Higher Education (1995),
The federal commerce power comes from Article I, Section 8, Clause 3 of the Constitution which authorizes Congress "to regulate commerce with foreign nations, and among the several states." This is the primary regulatory power that has been applied to post-secondary education . . . The commerce power has been broadly construed to permit the regulation of activities that are in or that 'affect' interstate or foreign commerce. (pp. 714-715)
Locally managed community or technical colleges may not meet the tests described in these cases. The legal counsel for these institutions should be consulted for a determination on this issue.
Salient portions of the Electronic Signatures Act guarantee that any contracts that are produced and transmitted electronically and that were received and acknowledged by an "electronic signature" could not be denied enforceability. While this is true, the act does not "require any person to agree to use or accept electronic records or electronic signatures, other than a governmental agency with respect to a record other than a contract to which it is a party" ( § 101 D (b)(2)). Consumers (students) must therefore assert an affirmative willingness to accept contractual material in electronic form and must be given the alternative to have such material provided to them in written form if requested. If the student consumers agree to accept an electronic contract provided by the institution, and if the mechanism for transmitting this contract changes, all students at that institution must be promptly informed of the change, although no specific time limit is set.
What if the institution does not get the student' s permission to provide contractual material by electronic means? Does this void the contract? Section 101(c)(3) of the Electronic Signatures Act reads as follows, "The legal effectiveness, validity, or enforceability of any contract executed by a consumer shall not be denied solely (emphasis added) because of the failure to obtain electronic consent or confirmation of consent by that consumer in accordance with paragraph (1) (c) (ii)." This could be understood to mean that a contract such as the material in the student handbook might be deemed valid even if the student did not acknowledge receipt of an electronic copy of it. A court, however, may not necessarily make such an interpretation, based on the whole record. The totality of the relationship between the institution and the students would likely be taken into account. For instance, a court may rule that a senior level student who has been at the institution for four years, and for whom the handbook has been provided online for that entire time, could not in good faith claim that he or she did not know about contract terms. On the other hand, that same court may rule that a new freshman student may not in fact understand that the material in the electronic document legally binds him or her. This would be dependent upon the mechanisms that the institution had used to communicate that the electronic documents existed and upon other basic theories of contract law (Murphy and Speidel, 1977) .
As noted earlier in the checklist posed by Gregory (2000) , a student' s background, age, access to computers, training with computers prior to college, and other factors may be part of the consideration in cases challenging the dissemination of rules by electronic means. Because this is a new area of the law, and there is no available case law directly on this topic, the author posits that those institutions that mandate incoming students to purchase computers or who provide computers and online access to all students as part of tuition, would certainly be better able to argue that every student has access to, and an understanding of, contractual materials and federally mandated notifications provided electronically.
Those institutions that do not provide computer access to all students and choose to publish their student handbook and other essential documents that include contractual material and federally mandated notifications exclusively in electronic formats should seek other means by which to disseminate these materials. These documents should be addressed during new student orientation, freshman seminar programs, residence hall meetings, as part of getting a computer account on campus, as a requirement prior to registration for classes (particularly if this is done by electronic or phone-based systems), and other ways that seem appropriate for the particular campus. These methods, as well as posting of relevant documents conspicuously in the Office of Admissions, the Registrar' s Office, in the offices of various colleges, and so forth would also assist institutions to comply with federal mandates (L. S. Rooker, personal communication, March 7, 2001 ). To do this would not only be sound practice in order to protect the campus from legal action, but also would be appropriate as a developmental tool.
Fulfilling Federal Mandates
While the Electronic Signatures Act clearly indicates that contracts can be disseminated and agreed to through electronic means, institutions may not meet the mandates of the Drug Free Schools and Campuses Act, the Clery Act, or FERPA by providing documents exclusively through this method. Some kind of written hardcopy of the document(s) must either be made available as noted above, or a follow-up document informing affected persons of the location of these electronic documents must be provided as well. The material to follow will describe why this is the case. has not yet addressed this issue. As a result, and since no new regulations have yet been promulgated, institutions would not be on safe policy ground to provide materials required by this act only by electronic means. In other words, current regulations make no mention of the ability of institutions to comply with the act through electronic means. To do so exclusively would be a violation of the regulations. As described more fully below, new regulations are not likely to be issued for some time. Even when promulgated it is not at all clear that new regulations will address this issue at all, and even less clear given past practice regarding the mandates of this law that they will change to allow exclusive electronic posting.
The language of the Clery Act says:
Each eligible institution participating in any program under this subchapter and part C of subchapter I of chapter 34 of title 42 shall . . . prepare, publish, and distribute, through appropriate publications or mailings, to all current students and employees, and to any applicant for enrollment or employment upon request, an annual security report containing at least the following information with respect to the campus security policies and campus crime statistics of that institution . . . (20 USC 1092 (20 USC , 1990 ).
Regulations, which were promulgated to enforce the Act, indicate that:
An institution must distribute, to all enrolled students and current employees, its annual security report described in Sec. 668.46(b), through appropriate publications and mailings, including-(i) Direct mailing to each individual through the U.S. Postal Service, campus mail, or electronic mail; (ii) A publication or publications provided directly to each individual; or (iii) Posting on an Internet web site or an Intranet web site, subject to paragraphs (e)(2) and (3) of this section. (2) Enrolled students-annual security report. If an institution chooses to distribute its annual security report to enrolled students by posting the disclosure on an Internet web site or an Intranet web site, the institution must comply with the requirements of paragraph (c)(2) of this section (34 CFR 668.41 (e)(1), 1999).
This particular regulation has been interpreted by the Department of Education to mean that institutions may publish their crime reports in electronic formats, but that students and others to which they must be made available must be informed in writing of the exact location (i.e., web address) at which they may be found. Thus, publishing the crime report online without a follow-up notification in writing would not meet the requirements of the law. Here, just as with the Drug Free Campuses Act, the impact of the Electronic Signatures Act should be classified as "emerging policy" (D. A. Bergeron, personal communication, October 30 and 31, 2000) . Because the regulations say that written follow-up must be provided if Clery Act crime reports are provided online, institutions that publish these materials electronically and do not provide written directions to these materials to students and others will be in violation of the regulations. As with regulations related to the Drug Free Campuses Act there appears to be no move to change these regulations; and even if they were to be changed, such changes will not occur for some time. Also, due to the change in administrations resulting from the 2000 election, the promulgation of new regulations has virtually ceased. The Department of Education has a moratorium on the issuance of new regulations and statutory guidance. In addition, a number of the positions in the Department of Education that are occupied by political appointees have not been filled. Until this appointment process is completed, and persons who are charged with making these decisions are in place, the development of new regulations will likely not occur. By the date that this article is published, the moratorium may have been lifted and most of the effected positions filled. According to Mr. Rooker, all of these things, as well as the time required to develop proposed regulations, send them out for review by the public, and make needed changes mean that no new regulations will be approved until at least the end of 2001, and possibly into the following year. Even when new regulations are promulgated, it is not clear that they will allow the exclusive publication of mandated information through electronic methods (L. S. Rooker, personal communication, March 7, 2001 
Conclusion
Student handbooks and other documents provided by institutions to students clearly make up a portion of the contract that colleges and universities have with their students. They form a means by which the institution can also provide a wide variety of valuable information to students, and through which institutional culture may be transmitted. Handbooks also provide a means by which institutions may comply with obligations that are required of them by governmental entities, in particular the federal government. These documents should be creatively developed and edited to provide methods to entice students to use them regularly and to make them more valuable. New electronic technologies already in place, and those yet to be developed, will increasingly be used to provide this information more quickly and at decreasing cost. The use of the institution' s website is certainly a way in which the college or university can provide handbooks that can effectively provide much of this new content.
At this point, however, institutions should seriously consider whether to publish their student handbook and other documents only in electronic formats. At a minimum, students and others should be able to obtain a hardcopy of handbooks and other valuable contractual documents at a central location on campus. While the Electronic Signatures Act will make it easier to include electronic documents as part of an enforceable contract between the student and the institution, the federal government has not yet promulgated regulations regarding its implementation. In addition, several federal laws that require the college or university to publish certain information in printed form in order to comply with the laws have not dealt with this new law as part of their implementation. As a result of the factors noted above, new regulations dealing with these issues may not come for some time. It is also unclear whether new regulations, when issued, would change current restrictions. Current regulations that have been promulgated under these laws do not allow the exclusive publication of compliance materials in electronic formats. Thus, colleges and universities should not publish student handbooks exclusively in electronic formats at this time. These institutions should also make sure that materials that are published to comply with FERPA and the Drug Free Campuses Act are available in hardcopy format. Campus crime reports intended to comply with the Clery Act, if published electronically, must be followed up with a written notice to students and others of the locations at which they may be found.
Institutions that require students to purchase computers upon matriculation or that provide computers to all students are on safer grounds than those who do not, with regards to providing both contractual documents and federally mandated notifications to students, exclusively through electronic means. While this is true, the availability of hardcopy documents and compliance materials posted in conspicuous places should be common practice. Such practice is not only prudent for legal purposes, but also is good to support student development.
